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In December 2018, St. Louis Circuit Court Judge Rex 

Burlison denied Johnson & Johnson’s and Johnson & 

Johnson Consumer Inc.’s (collectively, J&J) motion for 

new trials on damages or, in the alternative, remittitur 

in the Ingham v. Johnson & Johnson case.1 Judge 

Burlison refused to vacate or remit the $4.69 billion 

verdict in favor of 22 women in a trial over claims that 

J&J’s talc-based products, including baby powder, 

were contaminated with asbestos that caused the 

plaintiffs’ ovarian cancer. J&J’s motion included ar-

guments regarding the excessiveness of the compen-

satory damages awarded ($25 million per plaintiff), 

but the gravamen of J&J’s argument focused on the 

punitive damages award that totaled $4.14 billion. 

J&J’s principal contention was that the punitive award 

violated J&J’s right to due process under the Four-

teenth Amendment to the U.S. Constitution.

The Ingham verdict rendered in July 2018 was 

one of a several of verdicts across the country since 

2013 in which plaintiffs have alleged a link between 

J&J’s talc-based products and cancer. The plaintiff’s 

claims against J&J were initially based on the theory 

that pure talc, in and of itself, is a cause of ovarian 

cancer. As the plaintiff’s theories “matured,” later 

cases alleged that J&J’s talc was contaminated with 

asbestos, which caused mesothelioma, a tumor of the 

lining of the lungs. Ingham was the first trial of a case 

based on the theory that asbestos-contaminated talc 

causes ovarian cancer.2 

Several of the talc verdicts rendered since 2013 

have been overturned on a number of grounds. In 

Ristesund v. Johnson & Johnson,3 the Missouri Court 

of Appeals overturned a $55 million award in an ovari-

an-cancer case based on a lack of personal jurisdiction. 

In Estate of Fox v. Johnson & Johnson,4 the Missouri 

Court of Appeals also overturned a $72 million award 

in an ovarian-cancer case for lack of personal jurisdic-

tion. In California, a trial judge reversed a $417 million 

verdict in Echeverria v. Johnson & Johnson,5 find-

ing that the plaintiff did not adequately establish that 

talc causes ovarian cancer. Other verdicts are still on 

appeal, such as Lanzo v. Imerys Talc America Inc.,6 

in which a New Jersey jury awarded a mesothelioma 

plaintiff a total of $117 million against J&J and its talc 

supplier, as well as Slemp v. Johnson & Johnson7 

and Giannecchini v. Johnson & Johnson,8 where St. 

Louis juries returned verdicts of $110 million and $70 

million, respectively, against J&J and its talc supplier.

The Ingham verdict is by far the largest of its kind 

to date. The staggering size of the award—$25 million 

in compensatory damages to each of the plaintiffs and 

another $4.14 billion in punitive damages—begs the 

question: Can an award of this size possibly survive a 

constitutional challenge on due process grounds? Ac-

cording to Judge Burlison, due process requirements 

were met and the punitive damages award of $4.14 

billion will stand.9 At least for now, J&J has vowed to 

appeal any verdict10 against the company and almost 

certainly will do so here.11 One important argument 

that J&J will make is that the punitive-damages award-

ed cannot withstand scrutiny under the Fourteenth 

Amendment, which prohibits the imposition of grossly 

excessive or arbitrary punishments on a tortfeasor.12 

J&J’s Grounds for Appeal
There are multiple bases on which to appeal the Ing-

ham verdict. For example, J&J is likely to seek rever-

sal based on: (1) lack of personal jurisdiction because 

only five of the 22 plaintiffs are from Missouri13 and, 

pursuant to recent Supreme Court decisions including 

Daimler14 and Bristol-Myers Squibb,15 the plaintiffs 

should not have been allowed to sue New Jer-

sey-based J&J in St. Louis; (2) lack of causation since 

scientific studies show talc itself is safe and the com-

pany’s talc-based products never contained asbestos16; 

(3) violation of due process under Article I § 10 of the 

Missouri Constitution, which closely mirrors its federal 

counterpart; and (4) most importantly to this analysis, 

the punitive-damages award violates J&J’s right to due 

process under the Fourteenth Amendment to the U.S. 
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Constitution. While each of the aforementioned grounds has merit, 

this review will focus on J&J’s argument that the punitive damages 

award violated J&J’s constitutional right to due process.

Punitive Damages and Due Process
Compensatory damages are intended to redress a plaintiff’s concrete 

loss, while punitive damages are aimed at deterrence and retribu-

tion.17 The Due Process Clause of the Fourteenth Amendment to 

the U.S. Constitution prohibits the imposition of grossly excessive or 

arbitrary punishment on a tortfeasor.18 The reason for this limitation 

is that elementary notions of fairness enshrined in constitutional 

jurisprudence dictate that a person receive fair notice, not only of 

the conduct that will subject him or her to punishment, but also of 

the severity of the penalty that a state may impose.19 

In BMW of North American Inc. v. Gore,20 the U.S. Supreme 

Court instructed lower courts to consider three “guideposts” when 

reviewing punitive damages awards: (1) the degree of reprehensi-

bility of the defendant’s misconduct, (2) the disparity between the 

actual or potential harm suffered by the plaintiff and the punitive 

damages award, and (3) the difference between the punitive damag-

es awarded by the jury and the civil penalties authorized or imposed 

in comparable cases.21 The Supreme Court in State Farm Mutual 

Automobile Insurance Co. v. Campbell22 clarified the three Gore 

guideposts by placing the greatest consequence on the first two 

factors: reprehensibility of a defendant’s conduct and the disparity 

between compensatory and punitive awards.

As to the latter factor, the acceptable punitive to compensatory 

damages ratio, the Supreme Court has not provided and “consis-

tently rejected the notion that the constitutional line is marked by 

a simple mathematical formula” for punitive damages.23 Notwith-

standing, the Court, declining to impose a bright-line ratio that a 

punitive damages award cannot exceed, concedes that “in practice, 

few awards exceeding a single-digit ratio between punitive and 

compensatory damages, to a significant degree, will satisfy due pro-

cess.”24 The Court, however, has indicated that in rare circumstances 

punitive damages in excess of a single-digit multiplier are justified 

where “a particular egregious act has resulted in only a small amount 

of economic damages.”25 Moreover, in cases where the plaintiffs are 

awarded “substantial” compensatory damages, which the Supreme 

Court has characterized in Campbell as $1 million, punitive damages 

should not greatly exceed the amount of the compensatory award.26 

In other words, for cases with multimillion-dollar compensatory 

awards, punitive damages should be consistent with the compensa-

tory verdict.

Under Supreme Court Jurisprudence, the Ingham Punitive  
Award Should Be Reduced
As indicated in J&J’s motion for new trials on damages or, in the 

alternative, a remittitur, J&J will argue that the Ingham jury’s 

punitive-damages award was so excessive as to violate J&J’s con-

stitutional right to due process of law. J&J argued in its motion to 

the Missouri state court, and will likely also argue on appeal, that 

the punitive award is unconstitutional based on the impermissible 

evidence of conduct involving nonparties.27 J&J specifically points 

to what has been dubbed the “Todd True” email shown to the jury, 

which purports to estimate that talc is a $70 million business for 

J&J. J&J argues the jury used this information in the email as a 

benchmark in calculating its punitive damages award by multiply-

ing $70 million by the alleged “43 years it’s been since the company 

claimed the baby powder did not contain asbestos.”28 The Supreme 

Court has explained that the “Due Process Clause forbids a state 

to use a punitive damages award to punish a defendant for injury 

that it inflicts upon nonparties.”29 J&J will also argue on appeal, as 

it did in its motion for new trials on damages, that “the mammoth 

$4.14 billion aggregate punitive damages award far exceeds any 

reasonable relationship to compensatory damages. Indeed, under 

Campbell, only a roughly 1:1 ratio between punitive and compen-

satory damages awards would remotely pass constitutional muster, 

even if compensatory awards were substantially reduced.”30 As 

explained above, in evaluating the reasonableness of a punitive 

damages award, courts consider three guideposts: (1) the degree 

of reprehensibility of the defendant’s misconduct, (2) the disparity 

between the actual or potential harm suffered by the plaintiff and 

the punitive damages award, and (3) the difference between the 

punitive damages awarded by the jury and the civil penalties autho-

rized or imposed in similar cases.31 

The first Gore “guidepost” is the degree of reprehensibility. It is 

considered “the most important indicium of the reasonableness of a 

punitive damages award.”32 Courts generally consider the financial 

vulnerability of the plaintiff; whether the harm was physical as op-

posed to economic; whether the defendant acted with indifference or 

a reckless disregard for the health and safety of others; and whether 

the harm was the result of intentional malice, trickery, or deceit.33 In 

the instant case, J&J will continue to argue that its conduct was not 

reprehensible because J&J tested its talc extensively using the most 

sophisticated methods on a weekly, biweekly, and quarterly basis 

to ensure that it was not contaminated with asbestos. J&J will also 

argue that independent testing repeatedly found no asbestos in the 

talc and that it complied with industry standards.34 All of these facts 

weigh against “reprehensibility.” However, Judge Burlison disagrees, 

stating that there was substantial evidence at trial of “particularly 

reprehensible conduct on the part of the defendants, including that 

defendants knew of the presence of asbestos in products that they 

knowingly targeted for sale to mothers and babies” and misrepre-

sented the dangers for years.35 J&J disagrees with Judge Burlison’s 

position, stating that “the same judge has denied similar motions on 

prior verdicts in his court that were ultimately overturned by the 

appellate courts.”36 

A court must consider the goal of deterrence when analyzing a 

punitive damages award for excessiveness.37 “Only when an award 

can fairly be categorized as ‘grossly excessive’ … does it enter the 

zone of arbitrariness that violates the Due Process Clause of the 

Fourteenth Amendment.”38 In J&J’s appeal, it will likely focus on 

what it calls “the gross disparity between the compensatory awards 

and the punitive awards,” which makes the punitive damages award 

excessive and therefore fails under constitutional scrutiny. It is true 

that punitive damages “must bear a reasonable relationship to com-

pensatory damages.”39 J&J will point to Campbell for support in that, 

in an average case, “an award of more than four times the amount of 

compensatory damages might be close to the line of constitutional 

impropriety.”40 On the other hand, it should be noted that Camp-

bell acknowledges that there may be rare circumstances in which 

“awards exceeding single-digit ratio between punitive and compen-

satory damages … will satisfy due process.”41 J&J argues the relevant 

ratio in Ingham should be 1:1, a far cry from the current 7.5:1. In 

contrast, in Campbell, the jury awarded $2.6 million in compensato-
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ry damages (which the trial court remitted to $1 million) and $145 

million in punitive damages.42 However, after review, the Supreme 

Court struck down the punitive damages award as an “irrational 

and arbitrary deprivation of the property of the defendant.”43 J&J is 

seeking similar appellate treatment in Ingham.

J&J is relying on cases in which the plaintiffs are awarded “sub-

stantial” compensatory damages, and therefore punitive damages 

should not greatly exceed the amount of the compensatory award, if 

at all.44 J&J relies on Campbell and Lompe45 for guidance on what is 

considered “substantial” compensatory damages. Each court consid-

ers $1 million and $2.7 million in compensatory damages, respective-

ly, as “substantial.” According to Campbell, “when compensatory 

damages are substantial … then a lesser ratio, perhaps only equal 

to compensatory damages, can reach the outermost limit of the due 

process guarantee.”46 The Court determined that a “punitive dam-

ages award at or near the amount of compensatory damages ‘likely’ 

represented the constitutional limit.”47 However, courts have found 

that “the Supreme Court’s guidance on the proper ratio between pu-

nitive and compensatory damages is difficult to apply.”48 J&J needs to 

consider lower court cases in which ratios that exceed the 1:1 ratio, 

including a 7:1 ratio, are found to be permissible.49 This may present 

a challenge to J&J’s ability to convince a Missouri appellate court to 

reduce the punitive award.

The third guidepost, the difference between the punitive 

damages awarded by the jury and the civil penalties authorized or 

imposed in similar cases, is inapplicable to a review of the Ingham 

verdict. There are no comparable civil penalties because there are 

no state statutes that provide for monetary sanctions or fines for 

conduct similar to that found by the jury in this case. In his order 

denying J&J’s motion for new trials on damages or, in the alternative, 

remittitur, Judge Burlison cites the Missouri Merchandising Practices 

Act as authority for imposing significant comparable penalties.50 It 

has been argued that the four recent talc verdicts in Missouri do not 

support the magnitude of the Ingham verdict; two cases have been 

reversed51 and two are currently on appeal.52 Accordingly, the third 

Gore guidepost is inapplicable to the present inquiry. Based on the 

first two Supreme Court guideposts, reprehensibility of a defendant’s 

conduct and the ratio between compensatory and punitive damages, 

the Ingham punitive damages award should be reduced as a viola-

tion of J&J’s constitutional right to due process.

Dust in the Wind
While it may well be argued that the $4.14 billion punitive award 

in Ingham is “clearly excessive,” in the end, “the precise award” of 

punitive damages “must be based upon the facts and circumstances of 

the defendant’s conduct and the harm to the plaintiff.”53 The Supreme 

Court has laid out “guideposts” that rely heavily on a case-by-case, 

fact-based analysis to review punitive damages awards. Notwithstand-

ing that J&J may ultimately be unable to convince a Missouri appellate 

court that the Ingham award of 7.5:1 violates its constitutional right 

to due process and chances are remote that the Supreme Court would 

grant certiorari to hear the case, J&J has a slew of other grounds for 

appeal, including jurisdictional and causation grounds on which it has 

prevailed in prior cases.54 

J&J faces over 10,000 talc cases across the country,55 including 

hundreds of plaintiffs in St. Louis alone.56 J&J may continue its 

impressive record of successfully appealing talc verdicts, and the 

historic Ingham award may very well end up as mere “dust in the 

wind.” Given the growing number of cases, however, defense verdicts 

may be the only escape from the approaching whirlwind. 
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